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matters which may be considered in-
clude, but are not limited to, the fol-
lowing: 

(1) Previous history of violation, or 
violations, by the facility under the 
Act and subpart D or E of this part; 

(2) The number of workers affected 
by the violation or violations; 

(3) The gravity of the violation or 
violations; 

(4) Efforts made by the violator in 
good faith to comply with the attesta-
tion or the State plan as provided in 
the Act and Subparts D and E of this 
part; 

(5) The violator’s explanation of the 
violation or violations; 

(6) The violator’s commitment to fu-
ture compliance, taking into account 
the public health, interest or safety; 
and 

(7) The extent to which the violator 
achieved a financial gain due to the 
violation, or the potential financial 
loss or potential injury or adverse ef-
fect upon the workers. 

(c) The civil money penalty, back 
wages, and any other remedy deter-
mined by the Administrator to be ap-
propriate, are immediately due for pay-
ment or performance upon the assess-
ment by the Administrator, or the de-
cision by an administrative law judge 
where a hearing is requested, or the de-
cision by the Secretary where review is 
granted. The facility shall remit the 
amount of the civil money penalty, by 
certified check or money order made 
payable to the order of ‘‘Wage and 
Hour Division, Labor.’’ The remittance 
shall be delivered or mailed to the 
Wage and Hour Division Regional Of-
fice for the area in which the violations 
occurred. The payment of back wages, 
monetary relief, and/or the perform-
ance or any other remedy prescribed by 
the Administrator shall follow proce-
dures established by the Adminis-
trator. The facility’s failure to pay the 
civil money penalty, back wages, or 
other monetary relief, or to perform 
any other assessed remedy, shall result 
in the rejection by ETA of any future 
attestation submitted by the facility, 
until such payment or performance is 
accomplished. 

§ 655.415 Written notice and service of 
Administrator’s determination. 

(a) The Administrator’s determina-
tion, issued pursuant to § 655.405(d), 
shall be served on the complainant, the 
facility, and other interested parties by 
personal service or by certified mail at 
the parties’ last known addresses. 
Where service by certified mail is not 
accepted by the party, the Adminis-
trator may exercise discretion to serve 
the determination by regular mail. 
Where the complainant has requested 
confidentiality, the Administrator 
shall serve the determination in a man-
ner which will not breach that con-
fidentiality. 

(b) The Administrator shall file with 
the Chief Administrative Law Judge, 
U.S. Department of Labor, a copy of 
the complaint and the Administrator’s 
determination. 

(c) The Administrator’s written de-
termination required by § 655.405(c) 
shall: 

(1) Set forth the determination of the 
Administrator and the reason or rea-
sons therefor; prescribe any remedies 
or penalties including the amount of 
any unpaid wages due, the actions re-
quired for compliance with the facility 
attestation and/or State plan, and the 
amount of any civil money penalty as-
sessment and the reason or reasons 
therefor. 

(2) Inform the interested parties that 
they may request a hearing pursuant 
to § 655.420. 

(3) Inform the interested parties that 
in the absence of a timely request for a 
hearing, received by the Chief Adminis-
trative Law Judge within 10 days of the 
date of the determination, the deter-
mination of the Administrator shall 
become final and not appealable. 

(4) Set forth the procedure for re-
questing a hearing, and give the ad-
dress of the Chief Administrative Law 
Judge. 

(5) Inform the parties that, pursuant 
to § 655.455, the Administrator shall no-
tify the Attorney General and ETA of 
the occurrence of a violation by the 
employer. 

§ 655.420 Request for hearing. 
(a) Any interested party desiring to 

request an administrative hearing on a 
determination issued pursuant to 
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§ 655.405(d) shall make such request in 
writing to the Chief Administrative 
Law Judge at the address stated in the 
notice of determination. 

(b) An interested party may request a 
hearing in the following cir-
cumstances: 

(1) Where the Administrator deter-
mines that there is no basis for a find-
ing of violation, the complainant or 
other interested party may request a 
hearing. In such a proceeding, the 
party requesting the hearing shall be 
the prosecuting party and the facility 
shall be the respondent; the Adminis-
trator may intervene as a party or ap-
pear as amicus curiae at any time in the 
proceeding, at the Administrator’s dis-
cretion. 

(2) Where the Administrator deter-
mines that there is a basis for a finding 
of violation, the facility or other inter-
ested party may request a hearing. In 
such a proceeding, the Administrator 
shall be the prosecuting party and the 
facility shall be the respondent. 

(c) No particular form is prescribed 
for any request for hearing permitted 
by this part. However, any such request 
shall: 

(1) Be dated; 
(2) Be typewritten or legibly written; 
(3) Specify the issue or issues stated 

in the notice of determination given 
rise to such request; 

(4) State the specific reason or rea-
sons why the party requesting the 
hearing believes such determination is 
in error; 

(5) Be signed by the party making the 
request or by an authorized representa-
tive of such party; and 

(6) Include the address at which such 
party or authorized representative de-
sires to receive further communica-
tions relating thereto. 

(d) The request for such hearing shall 
be received by the Chief Administra-
tive Law Judge, at the address stated 
in the Administrator’s notice of deter-
mination, no later than 10 days after 
the date of the determination. An in-
terested party which fails to meet this 
10-day deadline for requesting a hear-
ing may thereafter participate in the 
proceedings only by consent of the ad-
ministrative law judge, either through 
intervention as a party pursuant to 29 
CFR 18.10 (b) through (d) or through 

participation as an amicus curiae pursu-
ant to 29 CFR 18.12. 

(e) The request may be filed in per-
son, by facsimile transmission, by cer-
tified or regular mail, or by courier 
service. For the requesting party’s pro-
tection, if the request is filed by mail, 
it should be certified mail. If the re-
quest is filed by facsimile trans-
mission, the original of the request, 
signed by the requestor or authorized 
representative, shall be filed within 10 
days of the date of the Administrator’s 
notice of determination. 

(f) Copies of the request for a hearing 
shall be sent by the requestor to the 
Wage and Hour Division official who 
issued the Administrator’s notice of de-
termination, to the representative(s) of 
the Solicitor of Labor identified in the 
notice of determination, and to all 
known interested parties. 

§ 655.425 Rules of practice for adminis-
trative law judge proceedings. 

(a) Except as specifically provided in 
this subpart, and to the extent they do 
not conflict with the provisions of this 
subpart, the ‘‘Rules of Practice and 
Procedure for Administrative Hearings 
Before the Office of Administrative 
Law Judges’’ established by the Sec-
retary at 29 CFR part 18 shall apply to 
administrative proceedings under this 
subpart. 

(b) As provided in the Administrative 
Procedure Act, 5 U.S.C. 556, any oral or 
documentary evidence may be received 
in proceedings under this part. The 
Federal Rules of Evidence and subpart 
B of the Rules of Practice and Procedure 
for Administrative Hearings Before the 
Office of Administrative Law Judges (29 
CFR part 18, subpart B) shall not apply, 
but principles designed to ensure pro-
duction of relevant and probative evi-
dence shall guide the admission of evi-
dence. The administrative law judge 
may exclude evidence which is 
inmaterial, irrelevant, or unduly repet-
itive. 

§ 655.430 Service and computation of 
time. 

(a) Under this subpart, a party may 
serve any pleading or document by reg-
ular mail. Service is complete upon 
mailing to the last known address. No 
additional time for filing or response is 
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